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The following person/organization provided written comments, which are included in the 
summary below:  
 
1.  Cynthia A. Miller, Legal Director, Disability Rights Iowa  
 
COMMENT: 
 
The respondent argued the proposed change regarding use of Form 470-5526 to obtain 
written consent of the Medicaid member for an appeal appears to add barriers to due 
process and rights to an appeal.  If the form is not returned, then no state fair hearing is 
granted.  Respondent argues the requirement to use a specific form or no hearing is 
granted is overly restrictive.  The respondent requests the language be changed from 
“shall” to “may”.  By making this minor change, the concern of adding barriers to a 
Medicaid member’s due process rights would be alleviated. 
 
The respondent also suggested adding language to the proposed rule stating the 
Department will notify the provider or authorized representative of any defect related to 
the absence of the form, provide Form 470-5526 to them and an opportunity to cure 
before denying a state fair hearing.  Respondent does not have an issue with the use of 
the form, but only the requirement that Form 470-5526 be used, and if not used, the 
member’s rights to a state fair hearing will be denied. 
 
The respondent also argues that not all Medicaid providers will have access to Form 
470-5526 or be aware of the requirement of its use.   There is no information in the 
proposed rule how the Department will communicate the required use of Form 470-
5526 to Medicaid members or providers and legal representatives.  Respondent is 
concerned there will be a sharp decline in Medicaid members proceeding to state fair 
hearings because of this requirement. 
   
DEPARTMENT RESPONSE: 

Federal regulations at 42 CFR 438.402(c)(1)(ii) allow a provider or authorized 
representative to file an appeal on a member’s behalf “with written consent of the 
enrollee.”  There is no requirement in the regulations of how that consent is presented 
other than to be “in writing.”  This gives each State the flexibility to determine how to 
obtain consent. 

Currently, there is no standard protocol for obtaining member consent.  It quickly 
became evident that providers were not appropriately obtaining the member’s consent 
at the time of the appeal.   

Providers and authorized representatives have struggled with obtaining member 
consent.  The managed care organizations developed their own form to obtain consent, 



but the provider or authorized representative often would complete the form and not 
obtain member’s consent.  Providers or authorized representatives have submitted 
standard releases, consents to treatment or authorization to release medical records 
believing this would document the member’s consent.  The Department has also been 
contacted by providers and authorized representatives requesting a document that can 
be used to obtain member consent.    

This is why the Department created Form 470-5526.  The managed care organizations 
and the Department will utilize this form to obtain member consent in a consistent 
manner.  Federal regulations have always required a written consent from the member.  
The proposed regulations require the use of the form, which will be available on the 
Department website.  Also, providers and the managed care organizations will be 
notified of the requirement through an informational provider letter. 

As the managed care organization is required to obtain the member’s written consent 
on Form 470-5526 for the first level appeal process with the managed care 
organization, the Department intends to obtain a copy of that consent form from the 
managed care organization, when a state fair hearing request is filed.  The respondent 
was concerned that the use of the form would decrease the number of appeals that 
were eligible for a state fair hearing.  The Department disagrees with this concern. 

On multiple occasions, the managed care organizations and the Department have had 
to delay due process rights to members because the member’s consent was not 
adequately obtained.  By adding the requirement that consent be obtained on Form 
470-5526, the Department is ensuring the member is truly authorizing the provider or 
authorized representative to file an appeal on their behalf. 

If there is an instance where member consent was not obtained by the managed care 
organization during the first level appeal process and the provider or authorized 
representative were not previously given an opportunity to provide member consent, the 
Department will give the provider or authorized representative this opportunity before a 
state fair hearing request is denied.  The Appeals Section already follows this process 
and would continue to do so in the future.  As this is an internal process, it does not 
need to be identified in the rules.  The Department will not amend the rule making as 
requested. 


