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The following person/organization provided written comments, which are included in the 
summary below: 
1.  Elizabeth Norris, Senior Staff Attorney, Iowa Legal Aid 
2.  Matt Blake, Director, Government Relations & Membership Services, LeadingAge 
Iowa 

Comment 1.  The proposed changes are based on 42 CFR Section 441.301(c) and 42 
CFR Section 441.710.  Those sections both require the following conditions be met in 
any HCBS setting that is a provider-owned or controlled residential setting: 

The unit or dwelling is a specific physical space that can be owned, rented, or 
occupied under a legally enforceable agreement by the individual receiving 
services, and the individual has, at a minimum, the same responsibilities and 
protections from eviction that tenants have under the landlord/tenant law of the 
state, county, city, or other designated entity.  For the settings in which landlord 
tenant laws do not apply, the State must ensure that the lease, residency 
agreement of other form of written agreement will be in place for each HCBS 
participant and that the document provides protections that address eviction 
processes and appeals comparable to those provided under the jurisdiction’s 
landlord tenant law. 

This language is not reflected in DHS’ proposed regulations.  These protections are 
important to individuals receiving HCBS waiver services in provider-owned or controlled 
residential settings, because these settings do not afford protections against involuntary 
discharge in the way that nursing homes do, for example.  The respondent requests that 
the language and concepts from these CFR regulations with regard to protections 
against eviction be reflected in the proposed regulation. 

Department Response 1:  The Department agrees with the comment.  The following 
rule will be amended in ARC 3784C and become part of the final rule change:  

 Item 2. Adopt the following new definition of “Provider-owned or controlled setting” in 

subrule 77.25(1): 
 
“Provider-owned or controlled setting”  means a setting where the HCBS provider owns 
the property where the member resides, leases the property from a third party, or has a 
direct or indirect financial relationship with the property owner that impacts either the 
care provided or the financial conditions applicable to the member.  The unit or dwelling 
is a specific physical space that can be owned, rented, or occupied under a legally 
enforceable agreement by the member receiving services, and the member has, at a 
minimum, the same responsibilities and protections from eviction that tenants have 
under the landlord/tenant law of the state, county, city, or other designated entity.  For 



the settings in which landlord tenant laws do not apply, the State must ensure that the 
lease, residency agreement of other form of written agreement will be in place for each 
HCBS member and that the document provides protections that address eviction 
processes and appeals comparable to those provided under the jurisdiction’s landlord 
tenant law. 
 

Comment 2.  The respondent identified issues with the “HCBS settings rule”:  
Implementation of the settings rule forbids HCBS settings from being institutional  in 
nature or located in the same building, on the grounds of, or adjacent to entities that are 
institutional in nature like nursing facilities and hospitals.  The respondent fears that the 
HCBS settings rule may restrict, instead of expand, certain HCBS programs.  In addition 
the respondent stated that the settings rule may have impact on elderly waiver 
recipient’s ability to receive services.  Finally, the respondent stated that purchase of a 
new building or buying a new location for services to meet the settings rule is 
prohibitive. 

The respondent asked that further guidance be put into ARC 3784C to give providers 
more clarity in the site specific review process. 
 
Department Response 2.  The Centers for Medicare and Medicaid Services (CMS) 
states the intent of the HCBS settings rule is to assure that members accessing HCBS 
services are receiving those services in integrated community settings and not in 
institutional settings or settings presumed to be institutional in nature.  Settings that are 
presumed to be institutional are not prohibited from providing HCBS services, but must 
take additional steps to assure that the settings meet the intent of the settings rules. 
 
The Department believes that the HCBS setting rules in ARC 3784C give all residential 
and non-residential providers the criteria needed for compliance with the HCBS 
settings.  Due to the diversity of settings where services from each of the seven HCBS 
waivers and state plan Habilitation services are provided in the state, the Iowa 
Administrative Code rules cannot detail the specifics needed for compliance in 
individual provider settings.   
 
All settings where residential and non-residential services are provided require oversight 
by the HCBS Quality Oversight Unit.  The Quality Oversight unit uses the Provider Self-
Assessment as the foundation of HCBS settings compliance.  The Self-Assessment is 
used by a provider and the assigned HCBS Specialist to look at the provider specific 
setting(s) and review for compliance with the rules.  The HCBS Specialist works with the 
provider on compliance within individual settings and is available to provide technical 
assistance as needed.   
 
As such, the Department will not make any changes to the HCBS Setting rules based 
on the respondent’s comments and will continue to use the HCBS Self-Assessment and 
Quality Oversight review process to work with providers on individual setting compliance 
issues.      
 


