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 1.0
Identity of the Parties


The State of Iowa, Department of Human Services, (referred to in this document as “the Department” or “DHS”) is the issuing agency for this Contract (“the Contract”).  The Department’s address is:



Iowa Department of Human Services



Iowa Medicaid Enterprise



100 Army Post Road



Des Moines, IA  50315


FOX Systems, Inc. (referred to in this document as “Contractor” is the contracting entity and is entering into this Contract to provide the services as defined herein.  The address of the Contractor is:



FOX Systems, Inc.


6263 N. Scottsdale Road, Suite 200



Scottsdale, AZ  85250

 2.0
Incorporation of Documents

The RFP, any amendments and the bidder’s Bid Proposal submitted in response to the RFP collectively form the Contract between the bidder and the Department and are incorporated herein by reference.  The parties are obligated to perform all services described in the RFP and Bid Proposal unless the Contract specifically directs otherwise.

 3.0
Order of Priority

In the event of a conflict between the Contract, the RFP (including amendments), and the Bid Proposal, the conflict shall be resolved according to the following priority, ranked in descending order:


The Contract;


The RFP; and 


The Bid Proposal.

Silence on any matter in a higher-order document will not negate the provision of a lower-order document as to that matter.

 4.0
Term of the Contract

The base term of the Contract shall begin on February 1, 2006 and continue through June 30, 2006.  

 5.0
Payment Terms and Compensation

The Contractor acknowledges that this is a fixed price performance based Contract and that the Contractor is obligated to perform all of the Contractor’s responsibilities and meet all of the Contractor performance standards in this Contract.  DHS acknowledges that it is responsible for meeting all State responsibilities in the RFP and the Contract.

The price for this Contract is $695,000.

The Contractor shall submit invoices for payment.  Under no circumstances shall Contractor be entitled to invoice for, nor shall the Department be obligated to pay, more than sixty percent (60%) of the full contract price until Contractor has provided and the Department accepted all deliverables required by Section 3, Service Requirements, of the RFP.  In addition, Contractor’s failure to timely provide deliverables in accordance with Section 3, Service Requirements, of the RFP may result in a reduction of total contract price of up to five percent (5%).  The Department shall pay all approved claims in a timely manner in accordance with Iowa Code § 8A.514(3) (2005).  The Department shall have the right to dispute any invoice submitted for payment and withhold payment of any disputed amount if the Department believes the invoice is inaccurate or incorrect in any way.  If a proper claim for contractual services that is currently payable remains unpaid after sixty days following the receipt of the claim or the satisfactory delivery, furnishing, or performance of the services, the state shall pay interest at the rate of one percent per month on the unpaid amount of the claim.  However, this provision does not apply to the extent that interest would be paid by federal funds.  Iowa Code § 8A.514(3).  The Department’s payment of invoices in less than sixty (60) days in no way acts as a waiver of this statutory mandate.

Unless otherwise agreed in writing by the parties, the Contractor shall not be entitled to receive any other payment or compensation from the State for any goods or services provided by or on behalf of the Contractor under this Contract.  The Contractor shall be solely responsible for paying all costs, expenses and charges it incurs in connection with its performance under this Contract.

If the Agency in good faith determines that the Contractor has failed to perform or deliver any service or product as required by this Contract, the Contractor shall not be entitled to any compensation under this Contract until such service or product is performed or delivered.  In this event, the Department may withhold that portion of the Contractor’s compensation, which represents payment for service or product that was not performed or delivered.

In the event that the Contractor owes the State any sum under the terms of this Contract, any other Contract, pursuant to any judgment, or pursuant to any law, the State may set off the sum owed to the State against any sum owed by the State to the Contractor in the State’s sole discretion, unless otherwise required by law.  The Contractor agrees that this provision constitutes proper and timely notice under the law of setoff.

5.1
No Increase in Charges

The Contractor shall not increase charges during the term of the Contract, except

as expressly permitted and jointly agreed to pursuant to this Section.

5.2
Overpayments to the Contractor

The Contractor shall promptly, but in all cases within thirty- (30) days, pay to the Department the full amount of any erroneous payment or overpayment upon written notice of an erroneous payment or overpayment to which the Contractor is not entitled.

5.3
Amount of Business

The Department does not guarantee any set quantity or minimum amount of business to the Contractor.  This Contract is not exclusive.  The Department reserves the right to select other contractors to provide services similar or identical to the Scope of Services described in this Contract during the terms of the Contract.

6.0
Termination

6.1  
Immediate Termination

The Department may terminate this Contract for any of the following reasons effective immediately without advance notice.

6.1.1 The Contractor furnished a statement, representation, warranty, or 

certification in connection with the RFP or the Contract which is materially false or incorrect.

6.1.2 If the Contractor is required to be certified or licensed as a condition to 

providing services, the revocation or suspension of such license or certification will result in immediate termination of the Contract, effective as of the date on which the license or certification is no longer in effect.

6.1.3 The Department determines that the actions, or failure to act, of the 

Contractor, its agents, employees or subcontractors have caused, or reasonably could cause, a client’s life, health or safety to be jeopardized.

                         6.1.4     The Contractor fails to comply with confidentiality laws or provisions.

6.2 Termination for Cause

The occurrence of or any one or more of the following events shall constitute cause for the Department to declare the Contractor in default of its obligations under the Contract.

6.2.1 The Contractor fails to perform, to the Department’s satisfaction, any 

material requirement of the Contract or is in violation of a material provision of the Contract, including, but without limitation, the express warranties made by the Contractor.

6.2.2 The Department determines that satisfactory performance of the

Contract is substantially endangered or that a default is likely to occur.

6.2.3 The Contractor fails to make substantial and timely progress toward 

performance of the Contract.

6.2.4 The Contractor becomes subject to any bankruptcy or insolvency 

proceeding under federal or state law to the extent allowed by applicable federal or state law including bankruptcy laws; the Contractor terminates or suspends its business; or the Department reasonably believes that the Contractor has become insolvent or unable to pay its obligations as they accrue consistent with applicable federal or state law.

6.2.5 The Contractor fails to comply with applicable federal, state and local 

laws, rules, ordinances, regulations and orders when performing within the scope of the Contract.

6.2.6 The Contractor has engaged in conduct that has or may expose the

       Department to liability, as determined by the Department’s sole 

discretion.

6.2.7 The Contractor has infringed any patent, trademark, copyright,  

       tradedress or any other intellectual property right.

6.3 Notice of Default

If there is a default event caused by the Contractor, the Department shall provide written notice to the Contractor requesting that the breach or noncompliance be remedied within the period of time specified in the Department’s written notice to the Contractor.  If the breach or noncompliance is not remedied by the date of the written notice, the Department may either:

a) immediately terminate the Contract without additional written notice; or,

b) enforce the terms and conditions of the Contract and seek any legal or equitable remedies.

6.4 Termination Upon Notice

Following thirty (30) days’ written notice, the Department may terminate this Contract in whole or in part for convenience without the payment of any penalty or incurring any further obligation to the Contractor.  

6.5 Termination Due to Lack of Funds or Change in Law

The Department shall have the right to terminate this Contract without penalty by giving sixty (60) days’ written notice to the Contractor as a result of any of the following:

a) adequate funds are not appropriated or granted to allow the Department to operate as required and to fulfill its obligations under this Contract;

b) funds are de-appropriated or not allocated or if funds needed by the Department, at the Department’s sole discretion, are insufficient for any reason;

c) the Department’s authorization to operate is withdrawn or there is a material alteration in the programs administered by the Department; or

d) the Department’s duties are substantially modified.

6.6 Contractor’s Termination Duties

The Contractor upon receipt of notice of termination or upon request of the Department, shall:

a) cease work under this Contract and take all necessary or appropriate steps to limit disbursements and minimize costs, and furnish a report within thirty (30) days of the date of notice of termination, describing the status of all work under the Contract, including, without limitation, outcomes accomplished, conclusions resulting therefrom, and such other matters as the Department may require;

b) immediately cease using and return to the Department any personal property or materials, whether tangible or intangible, provided by the Department to the Contractor.

c) comply with the Department’s instructions for the timely transfer of any active files and work product produced by the Contractor under this Contract;

d) cooperate with the Department, its employees, agents and any replacement contractor to ensure a smooth transition of services.

6.7
Delay or Impossibility of Performance

Neither party shall be in default under the Contract if performance is prevented, delayed or made impossible to the extent that such prevention, delay, or impossibility is caused by a “force majeure.”

The term “force majeure” as used in this Contract includes an event that no human foresight could anticipate or which if anticipated, is incapable of being avoided. Circumstances must be abnormal and unforeseeable, so that the consequences could not have been avoided through the exercise of all due care, such as acts of God, war, civil disturbance and other similar causes.  The delay or impossibility of performance must be beyond the control and without the fault or negligence of the parties.  “Force majeure” does not include: financial difficulties of the Contractor or any parent, subsidiary, affiliated or associated company of Contractor; claims or court orders that restrict Contractor’s ability to deliver the goods or services contemplated by this Contract; strikes; labor unrest; or supply chain disruptions.  

If delay results from a subcontractor’s conduct, negligence or failure to perform, the Contractor shall not be excused from compliance with the terms and obligations of the Contract unless the subcontractor or supplier is prevented from timely performance by a “force majeure” as defined in this Contract.

If a “force majeure” delays or prevents the Contractor’s performance, the Contractor shall immediately use its best efforts to directly provide alternate, and to the extent possible, comparable performance.  Comparability of performance and the possibility of comparable performance shall be determined solely by the Department.

The party seeking to exercise this provision and not perform or delay performance pursuant to a “force majeure” shall immediately notify the other party of the occurrence and reason for the delay.  The parties shall make every effort to minimize the time of nonperformance and the scope of services not being performed due to the unforeseen events.  Dates by which performance obligations are scheduled to be met will be extended only for a period of time equal to the time lost due to any delay so caused.

6.8
Turnover Phase Transition Events

During the turnover phase and prior to the actual termination date of the Contract, the Contractor agrees to:

- Stop work under the Contract on the date and to the extent specified in the 


termination notice;

- Place no further orders or subcontracts for materials, services, or facilities except as may be necessary for completion of work under the Contract as directed by the Department;

- Assign to the Department in the manner and to the extent directed by the Department of all rights, title, and interest of the Contractor under the orders or subcontracts so terminated;

- Negotiate an extension of the Contract, if requested by the Department;

- Cooperate with the Department and an incoming contractor, if any, to ensure a smooth transition of services;

- Work with the Department and an incoming contractor, if any, to create and implement a transition plan;

- Create or modify contractual performance standards to ensure that appropriate staff levels are maintained to manage daily responsibilities under the Contract, including cooperation with transition activities;

- Comply with the Department’s instructions for the timely transfer of any work being performed by the Contractor under the Contract to the Department or an incoming contractor, if any;

- Provide a listing of all files, software, applications, interfaces, documentation, and other information requested by the Department

- To the extent that title has not already been transferred, transfer title to any “Work Product” developed under the Contract;

- Provide consultation in the operation duties of the Contractor for sixty- (60) day period immediately following Contract termination.

Contractors will accomplish the above events or deliver requested materials to the Department within the timeframe specified by the Department.  Payment will not be made for turnover services except as part of the fixed price for the operational phase of the Contract.

7.0
Confidentiality

The Contractor shall treat identifying information relating to clients that is obtained by it through performance under the Contract as confidential information to the extent that confidential information is protected under state and federal law and under the confidentiality requirements imposed by the Contract.  The Contractor shall not use any confidential information in any manner except as necessary for the proper discharge of its obligation under the Contract.  Identifying information shall include name, identifying number, symbol, or other identification particularly assigned to the client.

Confidential information shall not be released without written consent of the Department and written consent of the client or the client’s attorney.  Nothing herein prohibits the disclosure of information in summary, statistical or other form that does not identify individual clients.

In the event that a subpoena or other legal process is served upon the Contractor for records containing confidential information, the Contractor shall promptly notify the Department and cooperate with the Department in any lawful effort to protect the confidential information.

The Contractor shall immediately report to the Department any unauthorized disclosure of confidential information.  The Contractor shall be liable for any breach of this Subsection by its principals, officers, employees, agents or subcontractors and shall indemnify the Department from any and all liability resulting from such violation.

The Contractor shall provide to the Department a written description of its policies and procedures to safeguard confidential information.  Policies of confidentiality shall address as appropriate, information conveyed in verbal, written and electronic formats.

The Contractor is a Business Associate of the Department for HIPAA purposes and must enter into the Department’s Business Associate Agreement prior to commencing work under this Contract.

The provisions of this Subsection shall survive the termination or expiration of the Contract.

 8.0
Contractor’s Confidential or Proprietary Information

The Department acknowledges that in the course of the Contractor performing its obligations pursuant to the Contract, it may obtain confidential and/or proprietary information of the Contractor.  The Contractor shall prominently identify information that the Contractor does not want disclosed.  The Department shall treat such information as confidential only to the extent such information is determined confidential under Iowa Code Chapter 22 or other provision of law by a court of competent jurisdiction.  In the event the Department receives a request for such information, the Department will make reasonable efforts to provide Contractor seventy-two (72) hours prior to the release of the information to allow the Contractor to seek injunctive relief pursuant to Section 22.8 of the Iowa Code.

  9.0
Insurance

9.1
Coverage Requirements

The Contractor shall maintain in effect, with an authorized insurer, at its own expense, the following types and amounts of insurance covering its work:

· Commercial general liability insurance (including premises/operations liability, contractors liability, contractual liability, products liability, completed operations liability, broad form property damage liability, personal injury liability, and extended bodily injury and death coverage) in a minimum amount of $1,000,000 per occurrence and $2,000,000 aggregate combined single limit for bodily injury or death, personal injury or property damage.  

· Automobile liability insurance (including any auto, hired autos and non-owned autos) in a minimum amount of $1,000,000.  The Contractor shall obtain a waiver of any subrogation rights the insurance carrier may have against the Department or the State of Iowa and the wavier shall be indicated on the certificate of coverage.

· Professional liability insurance covering the liability of the Contractor for any and all errors or omissions committed by the Contractor, its subcontractors, agents, and employees, in the performance of the Contract in a minimum amount of $1,000,000 per occurrence. 

· Umbrella liability insurance in a minimum amount of $2,000,000.

· Workers’ compensation insurance covering the Contractor’s employees as required by Iowa law.

The Contractor’s insurance shall insure against any loss or damage resulting from work performed under the Contract.  All insurance policies shall remain in full force and effect for the entire term of the Contract.  Each policy shall name the State of Iowa and the Department as an additional insured or loss payee, as applicable.  The Contractor and any subcontractor performing work under the Contract shall provide certificates of the required insurance to the Department at the time of execution of the Contract or at a time mutually agreeable to the parties.  All such proof of insurance must be received before Contractor begins work under the Contract.  Acceptance of the certificates shall not relieve the Contractor of any obligation under the Contract.

 9.2
Coverage

The Contractor’s insurance shall be occurrence based and shall ensure against any loss or damage resulting from or related to the Contractor’s performance of this Contract regardless of the date the claim is filed or expiration of the policy.

 9.3
Subcontractors

The Contractor shall require any subcontractor to purchase and maintain similar policies of insurance as described in this Subsection.

 9.4
Notice of Cancellation

The insurer shall state in the certificate that no cancellation of the insurance will be made without at least thirty- (30) days’ prior written notice to the Department.

9.5
Subrogation

The Contractor and any subcontractor shall obtain a waiver of any subrogation rights that the insurance carriers may have against the Department.  The waiver of subrogation rights shall be indicated on the certificates of coverage.


10.0
Performance Bond

The Contractor shall post a performance bond or an irrevocable letter of credit in the amount of $200,000 in relation to this Contract.  The surety shall be in force from the beginning of the Contract until the expiration of the Contract or termination. 

A surety authorized to do business in Iowa that is acceptable to the Department shall issue the performance bond or irrevocable letter of credit.  The performance bond or irrevocable letter of credit shall provide funds to the Department for any liability, loss, damage, or expense as a result of the Contractor’s failure to perform fully and completely all requirements of the Contract.  Such requirements include, but are not limited to, the Contractor’s obligation to indemnify the Department under circumstances described in the Contract, and the Contractor’s obligation to perform the services required by the Contract throughout the entire term of the Contract.

The performance bond will be forfeited by the contractor to the Department in the event that the contractor fails to properly perform the requirements of the RFP and this contract and/or the contract is terminated by default or bankruptcy.  The Department will use the bond to pay for losses or damages incurred.  This does not preclude the pursuit of other remedies by the Department.

11.0
Indemnification

11.1
General Indemnification

The Contractor agrees to indemnify and hold harmless the State of Iowa and the Department, its officers, employees and agents appointed and elected and volunteers from any and all liabilities, damages, settlements, judgments, losses, claims, liabilities, damages, costs and expenses, including reasonable value of the time spent by the Attorney General’s Office, and the costs and expenses and reasonable attorney’s fees of other counsel required to represent the State of Iowa or Department, related to or arising from:

· any breach of this Contract; or

· any negligent, intentional or wrongful act or omission of the Contractor or any agent or subcontractor utilized or employed by the Contractor; or

· the Contractor’s performance or attempted performance of this Contract, including any agent or subcontractor utilized or employed by the Contractor; or

· any failure by the Contractor to comply with the compliance with the law provision of this Contract; or 

· any failure by the Contractor to make all reports, payments and withholdings required by federal and state law with respect to social security, employee income and other taxes, fees, or costs required by the Contractor to conduct business in the State of Iowa; or

· any infringement of any copyright, trademark, patent, tradedress, or other intellectual property right; or
· any failure by the Contractor to adhere to the confidentiality provisions of this Contract.

11.2
Indemnification Duration

The indemnification obligation of the Contractor shall survive the termination of this Contract.

12.0
Intellectual Property Rights

12.1
Rights in Data

The Department shall be and remain the owner of all data and records provided to the Contractor and all reports prepared by the Contractor pursuant to the Contract.  The Contractor shall not use the Department’s data, records and reports for any purpose other than providing services under the Contract, nor will any part of the data, records and reports be disclosed, sold, assigned, leased, or otherwise disposed to third-parties or commercially exploited by or on behalf of the Contractor.  The Contractor will not possess or assert any lien or other right against the Department’s data, records and reports.

12.2
Ownership of Work Product

The Department shall own all work products developed or furnished in connection with the Contract by the Contractor or any subcontractor (the “Work Product”), all such Work Product shall be considered a work made for hire.  If any Work Product is not considered a work made for hire under applicable law, the Contractor shall make an exclusive, perpetual royalty-free assignment of all Contractor’s rights, title and interest in such Work Product, including U.S. and foreign patents, copyrights and trade secrets.  With regard to work performed by the Contractor’s subcontractors, the Contractor will require that all agreements with subcontractors provide for the irrevocable assignment of rights to the Department, without additional consideration of all Work Product of the subcontractors.  The Contractor shall give the Department and any person designated by the Department, all assistance reasonably requested by the Department to perfect the Department’s ownership of all Work Product, including the execution and delivery of documents assigning title to such Work Product to the Department.  All applicable rights to patents, copyrights, trademarks, trade secrets and other property rights in the Work Product shall be the exclusive property of the Department. The Work Product may not be used by the Contractor or its employees, agents or subcontractors for any purpose except for the benefit of the Department.  Unless otherwise requested by the Department, upon completion of the services to be performed here under, or upon the earlier termination of the Contract, the Contractor shall immediately turn over to the Department all Work Product not previously delivered to the Department and no copies thereof shall be retained by the Contractor or its employees, agents or subcontractors without the prior written consent of the Department.   

13.0
Liabilities

         13.1         Increased Costs or Expenses

The Contractor acknowledges and agrees that the Department shall not be responsible for or liable to the Contractor or its subcontractor(s) for any increased costs or expenses that may be incurred by the Contractor under the Contract.

13.2
Other Department Contractors

The Contractor acknowledges and agrees that the Department shall not be responsible for or liable to the Contractor or its subcontractor(s) for any damages that may be suffered by the Contractor as a result of any act or omission of any other contractor of the Department.

             13.3      Legislative Reorganization

The Contractor expressly acknowledges that MMIS and Impact Analysis of the Health Insurance Portability and Accountability Act (HIPAA) National Provider Identifier (NPI) on Iowa Medicaid services are subject to legislative change by either the federal or state government.  Should either legislative body enact measures, which alter the MMIS and Impact Analysis of HIPAA NPI on Iowa Medicaid services the Contractor shall not hold the Department liable in any manner for the resulting changes.  The Department shall use best efforts to provide thirty (30) days’ written notice to the Contractor of any legislative change.  During the thirty (30) -day period, the parties shall meet and make a good faith effort to agree upon changes to the Contract to address the legislative change.  Nothing in this Subsection shall affect or impair the Department’s right to terminate the Contract pursuant to the termination provisions.

14.0
Warranties

14.1
Authority to Enter into a Contract

The Contractor represents and warrants that it has full authority to enter into this Contract and that it has not granted and will not grant any right or interest to any person or entity that might derogate, encumber or interfere with the rights granted to the Department.

14.2
Obligations to Third Parties

The Contractor represents and warrants that all obligations owed to third parties with respect to the activities contemplated to be undertaken by the Contractor pursuant to this Contract are or will be fully satisfied by the Contractor so that the Department will not have any obligations with respect thereto.  There are no third party beneficiaries to this Contract.  This Contract is intended only to benefit the State, the Department and the Contractor.

14.3
Concepts, Written Materials and Work Products

The Contractor represents and warrants that all the concepts, written materials and Work Products produced, or provided to the Department and its service vendors pursuant to the terms of this Contract shall be wholly original with the Contractor or that the Contractor has secured all applicable interest, rights, licenses, permits or other intellectual property rights in such concepts and written materials.

The Contractor represents and warrants that the concepts, written materials and Work Products, and the Department’s use of same and the exercise by the Department of the rights granted by this Contract shall not infringe upon any other work, other than material provided by the Contract to the Contractor to be used as a basis for such materials, or violate the rights of publicity or privacy of, or constitute a liable or slander against, any person, firm or corporation and that the concepts and written materials will not infringe upon the copyright, trademark, trade name, literary, dramatic, statutory, common law or any other rights of any person, firm or corporation or other entity.

            14.4       Professional Practices

The Contractor represents and warrants that all the services to be performed hereunder will be rendered using sound, professional practices and in a competent and professional manner by knowledgeable, trained and qualified personnel.

15.0
Project Management


15.1
Meetings with Department

Key staff of the Contractor and any subcontractor responsible for the administration of the Contract shall be accessible to Department staff and shall meet with Department staff and staff of other contractors as requested.

15.2
Contract Compliance and Monitoring

The Contractor and any subcontractor shall meet with the Department upon request and provide information as requested to review the Contractor’s compliance with the terms of the Contract and level of performance.  The Contractor agrees the Department or the Department's duly authorized and identified agents or representatives of the state and federal governments shall have the right to access any and all information pertaining to the Contract, conduct site visits, conduct quality control reviews, review Contract compliance, assess management controls, assess the Contract services and activities, and provide technical assistance.

15.3
Audit and Access to Premises and Records

The Contractor shall allow duly authorized and identified agents or representatives of the state and federal government access to the Contractor’s premises during normal business hours for the specific purpose of inspecting, auditing, monitoring, or otherwise evaluating the performance of the Contractor pursuant to the Contract.  The Contractor agrees to produce records relevant to the performance of the Contract that may be requested as part of an audit or inspection during the term of the Contract and during the five (5) -year period thereafter.  In the event access to the Contractor’s premises or records is requested under this Subsection, the Contractor agrees to make staff available to assist in the audit or inspection effort and to provide adequate space on the premises to reasonably accommodate the state or federal representatives conducting the audit or inspection.  The Contractor shall ensure the cooperation of any subcontractor with the requirements of this Subsection.

15.4
Status of Contractor

The Contractor and any subcontractor shall at all times be independent contractors and not employees of the State of Iowa.  The Contractor and any subcontractor shall be responsible for payment of taxes, fees and charges when due.  Neither the Contractor nor the Department, unless otherwise specifically provided for in the Contract, has the authority to enter into any agreement or create any obligation or liability on behalf of, in the name of, or binding upon the other party.

15.5
Subcontracts

The Department reserves the right to give prior approval to any subcontract entered into by the Contractor for requirements of the Contract.  A subcontract shall not affect payment by the Department to the Contractor or the distribution of payments. All subcontracts shall be in writing and copies shall be provided to the Department upon request.  The terms and conditions imposed on the Contractor under the Contract shall also apply to any subcontractor and shall be incorporated into any subcontract.  The Contractor shall be responsible for all work performed under the Contract, whether or not subcontractors are used.  A subcontract shall not relieve the Contractor of any responsibility for performance under the Contract.

The Contractor shall notify the Department of any planned use of subcontractors.  This notice shall include, at a minimum, the name and address of each subcontractor, the scope of work to be performed by each subcontractor, the subcontractor’s qualifications and the estimated dollar amount of each subcontract.  A representative of a subcontractor may be required to meet regularly with the Department.  If during the course of the subcontract period the Contractor or subcontractor wishes to change or revise the subcontract, prior written approval from the Department shall be required.  The Department shall have the right to request the removal of a subcontractor for good cause.

15.6
Approval

The Department shall give any approval or consent required or requested pursuant to the Contract in a timely manner.  The Department’s approval and consent shall not be unreasonably withheld.

15.7
Key Personnel

15.7.1  Project Manager

The Contractor’s Project Manager shall be fully qualified to perform the tasks required under the Contract.  The Project Manager shall function as the Contractor’s authorized representative for all management and administrative matters.  The Contractor’s Project Manager shall have the authority to make binding decisions pursuant to the Contract.   The Project Manager or other substitute project management personnel for the Contractor shall be at the site full-time or otherwise available to provide immediate response to the Department.  If the Contractor’s Project Manager is removed or replaced, the Contractor shall promptly provide notice to the Department.  The Contractor shall use best efforts to find a replacement Project Manager and to have the replacement begin work before the incumbent Project Manager departs.  The Department reserves the right to reject a proposed replacement Project Manager.

15.7.2  Project Staff

The Contractor shall provide an organizational chart of the project team, including names and job descriptions of key project staff, and updates as changes occur.  Any substituting of key personnel by the Contractor may result in the modification or termination of this Contract. In the event that the working relationship between the key personnel and the Department becomes untenable or unworkable, the Department may modify or terminate the Contract.  The Department shall notify the Contractor in writing of its desire to terminate or modify the Contract on this ground.  The Contractor shall have ten (10) days from the receipt of the notice to reassign staff that is acceptable to the Department before the Contract is terminated.  The Contractor shall remain responsible for the performance of the Contract regardless of the personnel.

15.8
Contract Disputes and Appeals

Except as provided herein, the Contract is not subject to arbitration.  The Contracting Administrator, who will put his or her decision in writing and serve a copy on the Contractor, will decide any dispute concerning performance of or interpretation of this Contract.  The Contracting Administrator’s decision will be final unless within ten (10) days of the mailing of the decision the Contractor files with the Director of the Department a written request to review the decision, which identifies all issues being disputed.  The Director, or his designee, who may be the Medicaid Director, shall review the Contractor’s request to review the Contract Administrator’s decision and issue a written decision within ten (10) days of receipt of the review request.  The decision of the Director shall be final for purposes of Iowa Code Chapter 17A. 

Pending final determination of any dispute, the Contractor will proceed diligently with the performance of this Contract and in accordance with the Contract Administrator’s direction.

The Contractor’s failure to follow the procedure set out above will be deemed waiver of the Contractor’s claim.

15.9     Maintenance of Records

The Contractor shall retain, preserve and make available upon request all records relating to its performance and to any subcontractor’s performance under the Contract that sufficiently document and calculate all charges billed to the Department during the term of the Contract and for a period of not less than five (5) years from the date of termination of the Contract.  Records involving matters, which are the subject of litigation, shall be retained for a period of not less than five (5) years following the termination of litigation, if the litigation is not terminated within the normal retention period.  Microfilm or COLD storage copies of the documents contemplated herein may be substituted for the originals with the prior written consent of the Department, provided that the microfilming or COLD storage procedures are approved by the Department as reliable and supported by an effective retrieval system.

16.0
General Provisions

16.1
Assignment/Change of Control

No assignment, transfer, or other conveyance of the rights, duties or obligations of the Contract shall be made by the Contractor without the written consent of the Department.  This provision includes the reassignment of the Contract due to change in ownership of the Contractor.  Any assignment shall be made explicitly subject to all defenses, setoffs or counter claims that would have been available to the Department against the Contractor in the absence of such assignment.  All terms, provisions and conditions of the Contract shall be binding upon the parties and their respective successors and assignees.  All the terms, provisions, and conditions of the Contract shall be binding upon and inure to the benefit of the parties thereto and their respective successors, assigns and legal representatives.

16.2
Compliance with the Law

The Contractor and any subcontractor shall comply with applicable federal, state and local laws, regulations, rules, and orders when performing services under the Contract, including without limitation all laws applicable to the prevention of discrimination in employment, the use of targeted small businesses as subcontractors or suppliers, and business permits and licenses that may be required to perform services under the Contract.

16.3
Contract Modifications

The parties agree to meet and negotiate in good faith any modifications to the Contract that the parties believe are necessary.  Modifications shall be mutually agreed to by the Contractor and the Department and incorporated into the Contract as a written amendment.

16.4
Cumulative Rights

The various rights powers, options, elections, and remedies of either party provided in the Contract shall be construed as cumulative and not exclusive of the others or exclusive of any rights, remedies or priorities allowed either party by law, or shall in any way affect or impair the right of either party to pursue any other equitable or legal remedy to which either party may be entitled as long as any default remains in any way unremedied, unsatisfied or undischarged.

16.5
Choice of Law and Forum

This Contract shall be governed in all respects by, and construed in accordance with, the laws of the state of Iowa, without giving effect to the choice of law principles thereof.  Any and all litigation or actions commenced in connection with this Contract, including after expiration or termination of this Contract, shall be brought in Des Moines, Iowa, in Polk County District Court for the State of Iowa, if jurisdiction is proper.  However, if jurisdiction is not proper in the Iowa District Court for Polk County, but is proper only in a United States District Court, the matter shall be commenced in the United States District Court for the Southern District of Iowa, Central Division.  Contractor hereby irrevocably:  (i) consents and agrees that any legal or equitable action or proceeding arising under, in connection with or arising out of this Contract shall be brought and maintained exclusively in the aforesaid courts; and (ii) submits to and accepts, with respect to any such action or proceeding, for it and in respect of its properties and assets regardless of the physical or legal situs thereof, generally and unconditionally, the jurisdiction of the aforesaid courts.  This provision shall not be construed as waiving any immunity to suit or liability, in state or federal court, which may be available to the Department and State of Iowa.  This Section shall survive termination of this Agreement.

16.6  
Headings or Captions

The paragraph headings or captions are for identification purposes only and do not limit or construe the contents of the paragraphs.

16.7  
Integration

This Contract represents the entire agreement between the parties, and neither party is relying on any representation that may have been made with respect thereto which is not included in this Contract.  Contractor acknowledges that it has thoroughly read this Contract and all related attachments, exhibits and other documents and has had the opportunity to receive competent advice and counsel necessary for it to form a complete understanding of all rights and obligations herein and to accept same freely and without coercion of any kind.  Accordingly, this Contract shall not be construed or interpreted against the Department on the basis of draftsmanship or preparation hereof.

16.8  
Lobbying Restrictions

The Contractor shall comply with all certification and disclosure requirements prescribed by 31 U.S.C. Section 1352 and any implementing regulations and shall be responsible for ensuring that any subcontractor fully complies with all certification and disclosure requirements.

16.9
No Conflict of Interest

The Contractor represents and warrants that it has no interest and shall acquire no interest that would conflict in any manner or degree with the performance of the services under the Contract.

16.10  
Not a Joint Venture

Nothing in the Contract shall be construed as creating or constituting the relationship of a partnership, joint venture, or other association of any kind of agent and principal relationship between the parties.  The status of the Contractor and all subcontractors shall be that of an independent contractor.  Neither party, unless otherwise specifically provided in the Contract, has the authority to enter into any contract or create a binding obligation or liability on behalf of or in the name of the other party.

16.11  
Notices

Notices under the Contract shall be in writing by registered or certified mail, return receipt requested, by receipted hand delivery, by Federal Express or other similar and reliable carrier to the representative of the party to receive notice identified below, at the address as it appears below. 



If to Department:  
Mary Tavegia






Contract Administrator






Iowa Department of Human Services

Iowa Medicaid Enterprise






100 Army Post Road






Des Moines, IA  50315



If to Contractor:

Barry DeKemper, Proposal Manager






FOX Systems, Inc.






6263 N. Scottsdale Road, Suite 200






Scottsdale, AZ  85250

Each notice shall be deemed to have been provided:



1.
At the time it is actually received; or

2.
Within one (1) day in the case of overnight hand delivery, courier or services such as Federal Express with guaranteed next day delivery; or

3.
Within five (5) days after it is deposited in the U.S. Mail in the case of registered U.S. Mail.

From time to time, the parties may change the name and address of a party designated to receive notice.  Such changes of the designated person shall be in writing to the other party and as provided herein.

16.12   
Obligations Beyond Contract Term

The Contract shall remain in full force and effect to the end of the specified term or until terminated or canceled pursuant to the Contract.  All continuing obligations of the Department and Contractor incurred or existing under the Contract as of the date of termination or cancellation shall survive the termination or cancellation.

16.13   
Obligations of Joint Entities

If the Contractor is a joint entity, consisting of more than one individual, partnership, corporation, or other business organization, all such entities shall be jointly and severally liable for carrying out the activities and obligations of the Contract, and for any default of such activities and obligations.

16.14  
Publications
The Contractor shall not publish results of Contract activity without prior written approval of the Department.  Such publication (written, visual or audio) shall contain an acknowledgment of Department support.  A copy of any such publication shall be furnished to the Department at no cost.

16.15
Time is of the Essence 

Time is of the essence with respect to the performance of the terms of this Contract.

16.16
Non-Exclusive Rights 

This Contract is not exclusive.  The Department reserves the right to select other contractors to provide services similar or identical to the scope of services described in this Contract during the term of the Contract

16.17
Authority to Enter into Contract

The Contractor represents that warrants that it has full authority to enter  into this Contract and that it has not granted and will not grant any right or interest to any person or entity that might derogate, encumber or interfere with the rights granted to the Department.  In addition, the parties represent and warrant to the other that:

16.17.1
   It has the right, power and authority to enter into and perform its

  obligations under this Contract.

16.17.2
   It has taken all requisite action (corporate, statutory or otherwise) to

   approve execution, delivery and performance of this Contract, and this

   Contract constitutes a legal, valid and binding obligation upon itself in 

   accordance with its terms.

16.18 
Severability

If any provision of the Contract is determined to be invalid or unenforceable by a court of competent jurisdiction, such determination shall not affect the validity or enforceability of any other part or provision of the Contract.

16.19 
Solicitation

The Contractor warrants that no person or selling agency has been employed or retained to solicit and secure the Contract for commission, percentage or contingency accepting bona fide employees or selling agents retained for the purpose of securing business.

16.20  
Third-Party Beneficiaries

The Contractor acknowledges that there are no third-party beneficiaries to the Contract.  The Contract is only to benefit the Department and the Contractor.

16.21 
Suspension and Debarment

The Contractor certifies pursuant to 31 CFR Part 19 that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this Contract by any federal department or agency.

16.22  
Waiver

Except as specifically provided in a waiver signed by the Department and the Contractor, failure by either party at any time to require performance by the other party or to claim a breach of any provision of the Contract shall not be construed as affecting any subsequent right with respect thereto.

16.23  
Drug Free Work Place

The Contractor shall provide a drug free workplace in accordance with the Drug Free Workplace Act of 1988 as implemented by 45 CFR Part 76.

16.24
Certification Regarding Sales and Use Tax

By executing this Contract, the Contractor certifies it is either (a) registered with the Iowa Department of Revenue and collects and remits Iowa sales and use taxes as required by Iowa Code §§ 423.2(9A), 423.5(8) (2005); or (b) not a “retailer” or a “retailer maintaining a place of business in this state” as those terms are defined in Iowa Code §§ 423.1(42) & (43).  The Contractor also acknowledges that the Department may declare the Contract void if the above certification is false.  The Contractor also understands that fraudulent certification may result in the Department or its representatives seeking damages for breach of contract.  

17.0
Contingency

The Contract is subject to review and approval by the Centers for Medicare and Medicaid Services (CMS).  The Department shall have the right to modify the Contract at any time to comply with CMS requirements, subject to the modification section of this Contract.

18.0
Execution

IN WITNESS WHEREOF, in consideration of the mutual covenants set forth above and for other goods and valuable consideration, the receipt, adequacy and legal sufficiency of which are hereby acknowledged, the parties have entered into the above Contract and have caused their duly authorized representatives to execute this Contract.


FOX Systems, Inc.


By:  _____________________________________
Date: _____________________


Name:  __________________________________


Title:  ____________________________________


Federal Tax Identification Number:__________________________


State of Iowa, The Department of Human Services


By:  _____________________________________
Date: _____________________


Name:  __________________________________


Title:  ____________________________________
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