
HUMAN SERVICES DEPARTMENT[441]

Adopted and Filed

The Department hereby amends Chapter 7, "Appeals and Hearings/' Iowa Administrative

Code.

Legal Authority for Rule Making

This rule making is adopted under the authority provided in Iowa Code section 217.6.

State or Federal Law Implemented

This rule making implements, in whole or in part, Iowa Code section 217.6.

Purpose and Summary

Federal regulations allow providers and authorized representatives to file an appeal on

behalf of a Medicaid member for managed care appeals when the member has given the

member's express written consent. These proposed amendments implement the use of Form

470-5526, Authorized Representative for Managed Care Appeals, to obtain the member's

consent.

The proposed amendments will also allow child abuse and dependent adult abuse appeals

to be withdrawn on the record before an administrative law judge or in writing and signed by the

appellant or the appellant's legal counsel. Previously, withdrawal requests could only be done in

writing. This change provides better access to due process for the Department's clients.

Federal regulations allow assistance to continue for managed care organization health

care services when certain criteria are met. Currently, rule 441—7.9(17A) indicates that

assistance only continues if it is for the original period covered by the original authorization. The

first use of the term "original" in the rule is a duplication, and it is being removed for

clarification purposes.
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Public Comment and Changes to Rule Making

Notice of Intended Action for this rule making was published in the Iowa Administrative

Bulletin on April 20, 2018, as ARC 3783C.

The Department received comments from one respondent during the public comment

period. A summary of the comments and the Department's response are as follows:

COMMENT. The respondent argued the proposed change regarding use of Form 470-

5526 to obtain written consent of the Medicaid member for an appeal appears to add barriers to

due process and rights to an appeal. If the form is not returned, then no state fair hearing is

granted. Respondent argues the requirement to use a specific form or no hearing is granted is

overly restrictive. The respondent requests the language be changed from shall to may . By

making this minor change, the concern of adding barriers to a Medicaid member's due process

rights would be alleviated.

The respondent also suggested adding language to the proposed rule stating the

Department will notify the provider or authorized representative of any defect related to the

absence of the form, provide Form 470-5526 to them and an opportunity to cure before denying

a state fair hearing. Respondent does not have an issue with the use of the form, but only the

requirement that Form 470-5526 be used, and if not used, the member's rights to a state fair

hearing will be denied.

The respondent also argues that not all Medicaid providers will have access to Form 470-

5526 or be aware of the requirement of its use. There is no information in the proposed rule

how the Department will communicate the required use of Form 470-5526 to Medicaid members

R-l



or providers and legal representatives. Respondent is concerned there will be a sharp decline in

Medicaid members proceeding to state fair hearings because of this requirement.

DEPARTMENT RESPONSE. Federal regulations at 42 CFR 438.402(c)(l)(ii) allow a

provider or authorized representative to file an appeal on a member s behalf "with written

consent of the enrollee." There is no requirement in the regulations of how that consent is

presented other than to be "in writing." This gives each State the flexibility to determine how to

obtain consent.

Currently, there is no standard protocol for obtaining member consent. It quickly became

evident that providers were not appropriately obtaining the member's consent at the time of the

appeal.

Providers and authorized representatives have struggled with obtaining member consent.

The managed care organizations developed their own form to obtain consent, but the provider or

authorized representative ofEen would complete the form and not obtain member's consent.

Providers or authorized representatives have submitted standard releases, consents to treatment

or authorization to release medical records believing this would document the member's consent.

The Department has also been contacted by providers and authorized representatives requesting a

document that can be used to obtain member consent.

This is why the Department created Form 470-5526. The managed care organizations

and the Department will utilize this form to obtain member consent in a consistent manner.

Federal regulations have always required a written consent from the member. The proposed

regulations require the use of the form, which will be available on the Department website.

Also, providers and the managed care organizations will be notified of the requirement through

an informational provider letter.
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As the managed care organization is required to obtain the member s written consent on

Form 470-5526 for the first level appeal process with the managed care organization, the

Department intends to obtain a copy of that consent form from the managed care organization,

when a state fair hearing request is filed. The respondent was concerned that the use of the form

would decrease the number of appeals that were eligible for a state fair hearing. The Department

disagrees with this concern.

On multiple occasions, the managed care organizations and the Department have had to

delay due process rights to members because the member's consent was not adequately obtained.

By adding the requirement that consent be obtained on Form 470-5526, the Department is

ensuring the member is truly authorizing the provider or authorized representative to file an

appeal on their behalf.

If there is an instance where member consent was not obtained by the managed care

organization during the first level appeal process and the provider or authorized representative

were not previously given an opportunity to provide member consent, the Department will give

the provider or authorized representative this opportunity before a state fair hearing request is

denied. The Appeals Section already follows this process and would continue to do so in the

future. As this is an internal process, it does not need to be identified in the rules. The

Department will not amend the rule making as requested.

These amendments are identical to those published in the Iowa Administrative Bulletin

under Notice of Intended Action.

Adoption of Rule Making

This rule making was adopted by the Council on Human Services on June 13, 2018.

Fiscal Impact

This rule making has no fiscal impact to the state of Iowa. These rules will streamline
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existing processes and provide better access to due process for the Department's clients.

Jobs Impact

After analysis and review of this rule making, no impact on jobs has been found.

Waivers

These amendments do not include waiver provisions because they confer benefits on

those affected and are generally required by federal law that does not allow for waivers.

Individuals may request a waiver under the Department's general rule on exceptions at rule

441—1.8(17A,217).

Review by Administrative Rules Review Committee

The Administrative Rules Review Committee, a bipartisan legislative committee which

oversees rule making by executive branch agencies, may, on Its own motion or on written request

by any individual or group, review this rule making at its regular monthly meeting or at a special

meeting. The Committee's meetings are open to the public, and interested persons may be heard

as provided in Iowa Code section 17A.8(6).

Effective Date

This rule making will become effective on August 8, 2018.

The following mle-making action is adopted:

ITEM 1. Amend paragraph 7.2(5)"b" as follows:

b. If a provider or authorized representative is acting on behalf of a member by filing

this type of appeal, the member's written consent to appeal must be submitted on Form 470-

5526, Authorized Representative for Managed Care Appeals, with the appeal request. If the

appeal is filed verbally, the managed care organization or agency is responsible for obtaining the

member's written consent for the provider or authorized representative.

ITEM 2. Amend paragraph 7.5(2)"a" as follows:
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a. One of the following issues is appealed:

(1) to (17) No change.

(18) An MCO A provider or an authorized representative, for a managed care appeal,

fails to submit a document Form 470-5526, Authorized Representative for Managed Care

Appeals, providing the member's approval of the request for appeal.

(19) to (22) No change.

ITEM 3. Amend subrule 7.6(2) as follows:

7'.6(2) Authorized representation or responsible party. Persons may be represented for

purposes of this chapter by an authorized representative or an individual w organization, or

provider recognized by the department as acting responsibly for an applicant or beneficiary

pursuant to policy governing a particular program (hereinafter referred to as a "responsible

party"), unless otherwise specified by statute or federal regulations.

a. The designation of an authorized representative must be in writing and include the

signature of the person designating the authorized representative. Medicaid members may

appoint an authorized representative or provider to act on their behalf during the appeals process

regarding an adverse benefit determination made by a managed care organization by signing

Form 470-5526. Authorized Representative for Managed Care Appeals. Legal documentation of

authority to act on behalf of a person, such as a court order establishing legal guardianship or a

power of attorney, shall serve in place of a signed designation by the person.

b. No change.

c. A provider or staff member or volunteer of an organization serving as an authorized

representative or responsible party must sign an agreement affirm that such provider, staff

member or volunteer will adhere to the regulations in Part 431, Subpart F, of 42 CFR Chapter IV
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and in 45 CFR 155.260(f) (relating to confidentiality of information), § 447.10 of 42 CFR

Chapter IV (relating to the prohibition against reassignment of provider claims as appropriate for

a health facility or an organization acting on the facility's behalf), as well as other relevant state

and federal laws concerning conflict of interest and confidentiality of information.

d. to/ No change.

g. Designations of authorized representatives, legal documentation of authority to act on

behalf of a person, and modifications or terminations of designations or legal authority may be

submitted orime-wa the department's Web site^ by mail, by electronic mail, by facsimile

transmission or in person.

h. —Fw-pwposes of this rule, the department shall accept electronic, inc^Hdmg

telephonically recorded, signatures and handwritten signatures transmitted by facGimile or other

electronic transmission.

f- h_ Designations of authorized representatives, legal documentation of authority to

act on behalf of a person, and modifications or terminations of designations or legal authority

previously submitted to the department that comply with the requirements of this rule will

continue to apply for purposes of appeals, consistent with their terms.

ITEM 4. Amend paragraph 7.8(l)"e" as follows:

e. A Medicaid provider or an authorized representative requesting a hearing on behalf of

the member regarding an adverse benefit determination made by a managed care organization

must have the prior express written consent of the member or the member's lawfully appointed

guardian , except when appealing a medical assistance eligibility determination on Form 470-

5526^AuAoi,-ized Representative for Managed Care Appeals. Legal documentation of authority

to act on behalf of a person, such as a court order establishing legal guardianship or a power of
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attorney, shall serve in place of a signed designation by the person. No hearing will be granted

unless the provider submits a document providing the member's consent to the request for a

hearing.

ITEM 5. Amend subrule 7.8(8) as follows:

7.8(8) Withdrawal When the appellant desires to voluntarily withdraw an appeal, the

worker, the presiding officer, or the appeals section shall accept a request from the appellant to

withdraw the appeal by telephone, in writing or in person. A written request may be submitted in

person, by mail or through an electronic delivery method, such as electronic mail, submission of

an online form, or facsimile. The appellant may use Form 470-0492 or 470-0492(8), Request for

Withdrawal of Appeal, for this purpose. For child abuse and dependent adult abuse appeals, the

request to withdraw an appeal must be made on the record before an administrative law Judge or

in writing and signed by the appellant or the appellant's legal counsel.

ITEM 6. Amend subparagraph 7.9(5)"a"(4) as follows:

(4) The original period covered by the original authorization has not expired; and

ITEM 7. Amend paragraph 7.9(6)"d" as follows:

d. The original period covered by the original authorization has expired; or
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Iowa Department of Human Services

Information on Proposed Rules

Name of Program Specialist

Denise Dutton
Teiephone Number

(515)242-6302
Email Address

ddutton@dhs.state.ia.us

1. Give a brief summary of the rule changes:

Federal regulations allow providers and authorized representatives to file appeal on behalf
of a Medicaid member for managed care appeals when the member has given their
express written consent The proposed rules implement the use of form 470-5526,
Authorized Representative for Managed Care Appeals, to obtain the member's consent.

The proposed rules will allow child abuse and dependent adu!t abuse appeals to be
withdrawn on the record before an administrative law judge or in writing and signed by the
appellant or the appellant's legal counsel. Previously, withdraw requests could only be
done in writing. This provides better access to due process for our clients.

2. What is the legal basis for the change? (Cite the authorizing state and federal statutes and
federal regulations):

Iowa Code 17A, Iowa Code 217.6 and 42 CFR 438.402

3. What is the reason for the Department requesting these changes?

Federal regulations allow providers and authorized representatives to file appeal on behalf
of a Medicaid member for managed care appeals when the member has given their
express written consent. The managed care organizations and the Department did not
have a consistent way to obtain written consent from members. There has been confusion
among providers and authorized representatives about what documentation is acceptable
and concern that members may not understand they were authorizing someone to file an
appea! on their behalf. The proposed rules would require the use of form 470-5526,
Authorized Representative for Managed Care Appeals, to obtain the member's consent.
This wi!l streamline the process and make the process consistent between the managed
care organization's first level appeals process and the Department's state fair hearing

process.

The proposed rules will allow child abuse and dependent adult abuse appeals to be
withdrawn on the record before an administrative law judge or in writing and signed by the
appellant or the appeiiant's legal counsel. Previously, withdraw requests could only be
done in writing. This provides better access to due process for our ciients.

4. What will be the effect of this rule making (who, what, when,how)?

The proposed rule change requires the use of form 470-5526 to obtain member consent for
managed care appeals. This will streamline the process and make obtaining member
consent consistent between the managed care organization's first !eve! appeals process
and the Department's state fair hearing process.

The proposed rules also allow child abuse and dependent adult abuse appeals to be
withdrawn on the record before an administrative law Judge or in writing and signed by the
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appellant or the appellant's iegal counsei. This provides better access to due process for
our clients.

5. Is the change mandated by State or Federal Law?

Managed care organization appeals are mandated by Federal law. While the Department
was already complying with the federal regulations, the proposed rules require the use of
form 470-5526 to obtain member consent for managed care appeals. This wili streamline
the process and make obtaining member consent consistent between the managed care
organization's first level appeals process and the Department's state fair hearing process.

6. Will anyone be affected by this rule change? If yes, who will be affected and will it be to the
person's (organization's) benefit or detriment?

Anyone who files an appeal with the Department regarding an adverse benefit
determination made by a managed care organization and wishes to appoint an authorized
representative or provider to file an appeal on their behalf may be affected by these
changes. The proposed rules require the use of form 470-5526 to obtain member consent
for managed care appeals. This will streamline the process and make obtaining member
consent consistent between the managed care organization's first level appeals process
and the Department's state fair hearing process. The change is a benefit to our
consumers.

This rule change will allow child abuse and dependent adult abuse appeals to be
withdrawn on the record before an administrative law judge or in writing and signed by the
appellant or the appellant's legal counsel. This provides better access to due process for
our clients.

7. What are the potential benefits of this rule?

The proposed rules require the use of form 470-5526 to obtain member consent for
managed care appeals. This will streamline the process and make obtaining member
consent consistent between the managed care organization's first !eve! appeals process
and the Department's state fair hearing process. The change is a benefit to our
consumers.

This rule change wi!! allow child abuse and dependent aduit abuse appeals to be
withdrawn on the record before an administrative law judge or in writing and signed by the
appellant or the appeilant's legal counsel. This provides better access to due process for
our clients.

8, What are the potential costs, to the regulated community or the state of Iowa as a whole, of
this rule?

There are no potential costs estimated for this rule.

9. Do any other agencies regulate in this area? If so, what agencies and what Administrative
Code sections apply?

No other agencies regulate in this area.

10. What alternatives to direct regulation in this area are available to the agency? Why were
other alternatives not used?

10
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There are no alternatives to direct regulation in this area available to the agency.

11. Does this rule contain a waiver provision? If not, why?

These amendments do not include waiver provisions because they confer benefits on
those affected and are generally required by federal law that does not allow for waivers.
Individuals may request a waiver under the Department's general rule on exceptions at
Iowa Admin. Code 441—1.8.

12. What are the likely areas of public comment?

As this is a benefit to our clients, it is anticipated that there will be no public comments
made.

13. Do these rules have an impact on private-sectorjobs and employment opportunities in
!owa? (If yes, describe nature of impact, categories and number of jobs affected, state
regions affected, costs to employer per empioyee)
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Administrative Rule Fiscal Impact Statement

Date: 4/4/2018

Agency: Human Services

IAC citation: 441 IAC Chapter 7

Agency contact: Denise Dutton

Summary of the rule:

Federal regulations require ailowing providers and authorized representatives to file appeal on behalf of a
Medicaid member for managed care appeals when the member has given their express written consent.
The proposed rules implement the use of form 470-5526, Authorized Representative for Managed Care
Appeals, to obtain the member's consent.

The proposed rules wilt allow child abuse and dependent adult appeals to be withdrawn on the record
before an administrative law judge or in writing and signed by the appellant or the appellant's legal counsel.
Previously, withdrawn requests could only be done in writing. This provides better access to due process for
our clients.

Fill in this box if the impact meets these criteria:

X No fiscal impact to the state.

Fiscal impact of less than $100,000 annually or $500,000 over 5 years.

Fiscal impact cannot be determined.

Brief explanation:

These rules wiil streamline existing processes and provide better access to due process for our clients.
There is no fiscal impact.

Fill in the form below if the impact does not fit the criteria above:

Fiscal impact of $100,000 annually or $500,000 over 5 years.

Assumptions:

Describe how estimates were derived:

12
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Estimated Impact to the State by Fiscal Year

Year 1 (SPY19) Year 2 (SFY20)

Revenue by each source:
Genera! fund
Federal funds
Other (specify):

Expenditures:
General fund
Federal funds
Other (specify):

TOTAL REVENUE

TOTAL EXPENDITURES

NET IMPACT No impact No impact

This rule is required by state law or federal mandate.

Please identify the state or federal law:

Funding has been provided for the rule change.

Please identify the amount provided and the funding source:

X Funding has not been provided for the rule.

Please explain how the agency will pay for the rule change:

There is no fiscal impact to the state.

F/'sca/ impact to persons affected by the rule:

None anticipated.

F/sca/ impact to counties or other local governments (required by Iowa Code 25B. 6):

None anticipated.

Agency representative preparing estimate: Rob Beran

Telephone number: 281-6188
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Comments and Responses on ARC 3783C
Chapter 7, Appeals and Hearings

Received May 29, 2018

The following person/organization provided written comments, which are included in the
summary below:

1. Cynthia A. Miller, Legal Director, Disability Rights Iowa

COMMENT:

The respondent argued the proposed change regarding use of Form 470-5526 to obtain
written consent of the Medicaid member for an appeal appears to add barriers to due
process and rights to an appeal, if the form is not returned, then no state fair hearing is
granted. Respondent argues the requirement to use a specific form or no hearing is
granted is overly restrictive. The respondent requests the language be changed from
"shall" to "may". By making this minor change, the concern of adding barriers to a
Medicaid member's due process rights would be alleviated.

The respondent also suggested adding language to the proposed rule stating the
Department will notify the provider or authorized representative of any defect related to
the absence of the form, provide Form 470-5526 to them and an opportunity to cure
before denying a state fair hearing. Respondent does not have an issue with the use of
the form, but only the requirement that Form 470-5526 be used,and if not used, the
member's rights to a state fair hearing will be denied.

The respondent also argues that not ali Medicaid providers will have access to Form
470-5526 or be aware of the requirement of its use. There is no information in the
proposed rule how the Department wiii communicate the required use of Form 470-
5526 to Medicaid members or providers and iegai representatives. Respondent is
concerned there will be a sharp decline in Medicaid members proceeding to state fair
hearings because of this requirement.

DEPARTMENT RESPONSE:

Federal regulations at 42 CFR 438.402(c)(1)(ii) allow a provider or authorized
representative to fi!e an appeal on a member's behalf "with written consent of the
enroliee." There is no requirement in the regulations of how that consent Is presented
other than to be "in writing." This gives each State the flexibility to determine how to
obtain consent

Currently, there is no standard protocol for obtaining member consent. It quickly
became evident that providers were not appropriately obtaining the member's consent
at the time of the appeal

Providers and authorized representatives have struggled with obtaining member
consent. The managed care organizations developed their own form to obtain consent,



but the provider or authorized representative often would complete the form and not
obtain member's consent. Providers or authorized representatives have submitted
standard releases, consents to treatment or authorization to release medical records
believing this would document the member's consent. The Department has also been
contacted by providers and authorized representatives requesting a document that can
be used to obtain member consent.

This is why the Department created Form 470-5526. The managed care organizations
and the Department will utilize this form to obtain member consent in a consistent
manner. Federal regulations have always required a written consent from the member.
The proposed regulations require the use of the form, which wil! be available on the
Department website. Also, providers and the managed care organizations will be
notified of the requirement through an informational provider letter.

As the managed care organization is required to obtain the member's written consent
on Form 470-5526 for the first level appeai process with the managed care
organization, the Department intends to obtain a copy of that consent form from the
managed care organization, when a state fair hearing request is filed. The respondent
was concerned that the use of the form would decrease the number of appeals that
were eligible for a state fair hearing. The Department disagrees with this concern.

On multiple occasions, the managed care organizations and the Department have had
to delay due process rights to members because the member's consent was not
adequately obtained. By adding the requirement that consent be obtained on Form
470-5526, the Department is ensuring the member is truly authorizing the provider or
authorized representative to file an appeal on their behalf.

If there is an instance where member consent was not obtained by the managed care
organization during the first levei appeal process and the provider or authorized
representative were not previously given an opportunity to provide member consent, the
Department will give the provider or authorized representative this opportunity before a
state fair hearing request is denied. The Appeals Section already follows this process
and would continue to do so in the future. As this is an internal process, it does not
need to be identified in the rules. The Department will not amend the rule making as
requested.



5/31/2018 State of Iowa Mail - Public comment on ARC 3783C

Analysis, Policy <policyanalysis@dhs.state.ia.us>

Public comment on ARC 3783C
1 message

Cyndy Miller <cmiller@driowa.org> Tue, May 29, 2018 at 3:18 PM
To: "policyanalysis@dhs.state.ia.us" <policyanalysis@dhs.state.ia.us>

Mr. Rossander:

Please accept this email as public comment on ARC 3783C and proposed changes to Iowa Administrative Code Chapter
7.

The proposed changes to Chapter 7 requiring use of Form 470-5526 for written consent of the Medicaid member for an
appeal appears to add barriers to due process and rights to an appeal. The federal regulations permit a provider or
authorized representative to file an appeal on a member's behalf "with written consent of the enrollee." 42 C.F.R. §
438.402(c)((1 )(ii). There is no requirement of how that consent is presented other than to be "in writing." The proposed
changes to Ch. 7 add the requirement that written consent by the enrollee must be on Form 470-5526. And if not on
Form 470-5526, then no state fair hearing will be granted. (See proposed change to 7.5(2)(a)(1 8)).

The requirement to use a specific form or there will be no state fair hearing is overly restrictive. If the proposed language
would be changed from "shall" to "may," that would alleviate the concern of adding barriers to a Medicaid member's due
process rights. Another option is to add language to the proposed rule that DHS will notify the provider or authorized
representative of any defect related to the absence of the form, provide Form 470-5526 to them and an opportunity to
cure before denying a state fair hearing. We do not take issue with the use of the form as an option, but only the
requirement that Form 470-5526 shall be used or the Member will be denied constitutional and statutory rights to a state
fair hearing. Not all Medicaid providers will have access to Form 470-5526 or be aware of the requirement of its use.
There is no information in the proposed rule how DHS will undertake to communicate the required use of Form 470-5526
to Medicaid members or providers and legal representatives. Therefore, we would expect to see a sharp decline in
Medicaid members proceeding to state fair hearings which is not the intended purpose of the federal regulation requiring
written consent.

Thank you for consideration of these comments.

Cynthia A. Miller

Legal Director

Disability Rights IOWA

400 East Court Avenue, Suite 300

DesMoines, IA 50309

cmiller@driowa.org

https://mail.google.com/mail/b/492/u/0/?ui=2&i)<=5d4fcb1336&jsver=-dxVNc9Y02g.en.&cbl=gmail_fe_180516.06_p8&view=pt&cat=Pre-Google%20Mail%20(Old%
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Ext. 32

Tel: 515-278-2502 Toll Free: 1-800-779-2502

Fax: 515-278-0539 Toll Free TTY; 1-866-483-3342

www.disabilityrightsiowa.org,

CONFIDENTIALITY NOTICE

This e-mail and any attachments contain information from the law firm of Disability Rights Iowa and are intended solely for
the use of the named recipients). This e-mail may contain privileged attorney-client communications or work product. Any
dissemination by anyone other than an intended recipient is prohibited. If you are not a named recipient, you are
prohibited from any further viewing of the e-mail or any attachments or from making any use of the e-mail or attachments.
If you have received this e-mail in error, notify the sender immediately and delete the e-mail, any attachments, and all
copies from any drives or storage media and destroy any printouts.
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